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SELYA, Circuit Judge. Challenging the sufficiency of

the evidence and alleging instructional error, defendant-
appel lant Elvin Gonez asks us to reverse (or, at |east, set
asi de) his conviction for conspiracy to distribute crack cocai ne
(cocai ne base). Should we refuse this entreaty, he seeks
vacation of his sentence. Discerning no error, we affirm both
his conviction and sentence.

Backaground

We recount the facts in the light nost conpatible with
the governnment's theory of the case, consistent with record

support. See United States v. Alicea, 205 F. 3d 480, 482-83 (1st

Cir.), cert. denied, 121 S. C. 256 (2000).

Agent Al ex Baginski, a nmenber of a Drug Enforcenent
Adm nistration task force, working undercover, spearheaded a
protracted investigation of a drug-trafficking operation in
Hol yoke, Massachusetts. The investigation neared its climax on
May 3, 1999, when Baginski placed a telephone call to Jorge
Arocho for the ostensi bl e purpose of buying five ounces of crack
cocai ne.! Bagi nski and Arocho agreed to the price, quantity, and

other ternms, and then agreed to consummte the transaction at

IAIl dates nmentioned in this opinion are in 1999, unless
ot herw se i ndi cat ed.
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t he Brooks shopping plaza in Hol yoke (a site that they had used
on April 22 when concluding an earlier controlled drug buy).
The site was within 1,000 feet of a public school.

After some del ay (not consequential here), the neeting
was rescheduled for May 5. That afternoon, officers watched as
Arocho went to see the appellant, left, and returned to pick him
up. The nmen proceeded together to the Brooks shopping plaza.
There, Baginski nmet Arocho and the appellant in the parking | ot
and bought 140.6 granms of crack for $4,250. A surveillance team
wi t nessed the transaction and recorded it on both videotape and
audi ot ape.

On August 26, a federal grand jury returned a nine-
count indictrment against three defendants: t he appell ant,
Arocho, and one Luis Feliciano. All the charges stemmed from
Bagi nski's exploits in the April-May time frame. |In due season,
Arocho pled guilty and the government dropped the charges
agai nst Feliciano. Thus, the appellant stood trial alone. In
the course of the trial, he raised a msidentification defense,
resting primarily on the fact that Bagi nski originally had naned

Fel i ci ano as Arocho's conpani on during the April 22 transaction. 2

’Bagi nski admitted that, at first, he identified Feliciano
as the person who acconpani ed Arocho to the Brooks shopping
pl aza on April 22. Bagi nski expl ained that he had nmade this
identification only after being shown a |ess-than-recent
phot ograph of Feliciano by a fellow agent; and that, follow ng
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This, he argued, cast doubt on his involvenent in the |ater (My
5) transaction and in the charged conspiracy.

The jury disagreed. It found the appellant guilty on
three counts, viz.: (1) distributing crack cocaine on May 5 (or
ai ding and abetting the same), see 21 U S.C. § 841(a)(1l) & 18
US.C 8 2; (2) distributing crack cocaine on that date within
1,000 feet of a public school (or aiding and abetting the sane),
see 21 U S.C. 88 841(a)(1l), 860 & 18 U.S.C. 8§ 2; and (3)
conspiring to distribute crack cocaine during the approxi mate
period from April 22 to May 5, see 21 U S.C. §8 846 & 18 U. S.C
g8 2. The court thereafter sentenced the appellant to a 133-
nmonth incarcerative term This appeal followed.

1.

Di scussi on

Before us, the appellant, represented on appeal by able
counsel, makes three principal points. First, he challenges the
district court's denial of his notion for judgnent of acquittal
on the conspiracy count. |In that regard he contends, in effect,
t hat Baginski's April 22 msidentification, and the | ack of any
ot her conpetent evidence that the appellant participated in the

April 22 transaction, underm ned the evidentiary predicate for

the May 5 incident, he realized that it had been the appell ant,
not Feliciano, who had acconpani ed Arocho on April 22.
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t he conspiracy charge. Second, the appellant alleges that the
district court erred in instructing the jury. Finally, he

i nvokes the Suprenme Court's recent decision in Apprendi v. New

Jersey, 530 U.S. 466 (2000), and asseverates that the |ower
court violated Apprendi principles in fixing the length of his
sentence. W address these clainms sequentially.

A.

The Sufficiency Chall enge.

The appellant, inmpliedly conceding the sufficiency of
the evidence on the two May 5 drug-distribution counts, hoists
the red flag of evidentiary insufficiency as to the conspiracy
count. He raised this point below by a notion for judgnent of
acquittal, Fed. R Crim P. 29, but to no avail. W reviewthe
district court's denial of a notion for judgnment of acquittal de

novo. United States v. Staula, 80 F.3d 596, 604 (1st Cir.

1996) . VWhen, as now, a crimnal defendant undertakes a
sufficiency chal | enge, al | t he evi dence, di rect and
circunstanti al, must be perused from the governnment's
perspective, and the reviewing court —Ilike the presider —nust
"decide whether that evidence, including all pl ausi bl e

i nferences extractable therefrom enables a rational factfinder
to conclude beyond a reasonable doubt that the defendant

commtted the charged crime." United States v. Noah, 130 F.3d
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490, 494 (1st Cir. 1997). In that process, the court nust
"resolve all <credibility disputes in the verdict's favor."

United States v. Taylor, 54 F.3d 967, 974 (1st Cir. 1995). In

the end, the court "need not believe that no verdict other than
a guilty verdict could sensibly be reached, but nust only
satisfy itself that the guilty verdict finds support in "a

pl ausible rendition of the record."" United States .

Echeverri, 982 F.2d 675, 677 (1st Cir. 1993) (quoting United
States v. Otiz, 966 F.2d 707, 711 (1st Cir. 1992)).

To prove conspiracy in a crimnal case, the governnment
must prove beyond a reasonabl e doubt that an agreement existed
to commt the wunderlying substantive offense (here, the
distribution of drugs), that the defendant knew of the
agreenent, and that he opted to join in it, intending to commt

t he substantive offense. See United States v. Barnes, 244 F. 3d

172, 174 (1st Cir. 2001); United States v. Sepulveda, 15 F.3d

1161, 1173 (1st Cir. 1993). The conspiratorial agreenent need
not be explicit and the proof thereof need not be direct.
Sepul veda, 15 F.3d at 1173 (explaining that "the agreenent nay
be express or tacit and nmay be proved by direct or
circunstantial evidence"). In this case, the agreenment to

distribute drugs is patent; the only real question is whether



t he government proved that the appellant was part and parcel of
t hat agreenent.

The appel | ant woul d have us answer this questioninthe
negative. He contends that the evidence tying himto the April
22 transaction was unreliable, and in all events, the judge told
the jury that Baginski's testinmny about the April 22
transm ssion was to be considered only on the issue of
identification. Wt hout such a tie, the appellant says, the
jury had nothing to go on beyond the evidence that he arguably
participated in a single sale (occurring on May 5) —and t hat
was sinmply not enough to ground a conspiracy conviction.

The record tells a different tale. There was a
significant anount of evidence introduced at trial upon which
the jury reasonably could have relied in convicting the
appel l ant on the conspiracy count. In particular, the jury
supportably could have found that the appellant acconpanied
Arocho on May 5. This, together wth the evidence of
conversations that took place prior to the May 5 transacti on and
the appellant's actions both on the day of the sale and at the
scene (including his denmonstrable eagerness to sell drugs to
Bagi nski in future transactions), formed an adequate foundation
on which to build the governnent's case. Agai nst this

evidentiary backdrop, proof of the appellant's direct conplicity
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in the April 22 transaction was not a prerequisite to proof of
hi s menbership in the charged conspiracy.:?

To conplete the picture, we add two observations.
First, we reject out of hand the appellant's suggestion that
mul ti ple transactions nust be shown to forge a conviction for a
drug-trafficking conspiracy. To the contrary, the governnment is
not required to plead or prove even a single overt act to obtain

a conspiracy conviction under 21 U.S.C. § 846. See United

States v. Shabani, 513 U.S. 10, 13 (1994); United States .

Portela, 167 F.3d 687, 702 (1st Cir. 1999). It follows
i nexorably that the governnent need not prove the comm ssion of
mul tiple transactions in order to secure a conviction under that
statute.

We |likewise reject the appellant's claim that the
jury's affirmative finding, recorded on the verdict slip (which
m m cked the indictnment and indicated that the conspiracy had
begun "on or about April 22"), required an acquittal unless the

governnment proved that the appellant participated in the April

351t comes with poor grace for the appellant to suggest sone
sort of inperm ssible spillover effect resulting from the
i ntroduction of the evidence anent the April 22 transaction
After all, it was the appellant hinself who el ected to bring out
this information. The record indicates that he did so in order
to show the jury that Bagi nski had m sidentified a photograph of
Fel i ci ano, thereby casting doubt upon Bagi nski's assertion that
it was the appell ant who acconpani ed Arocho on May 5.
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22 transaction. "On or about" dates, when wused in an
indictment, are nmere approximtions. In the ordinary case,
neither the prosecution nor the trier of facts is held to

tenporal precision in regard to such dates. See, e.qg., United

States v. Escobar-de Jesus, 187 F.3d 148, 168 (1st Cir. 1999)

(holding that evidence about an act occurring in |ate March
supported proof of a conspiracy alleged to have begun "on or

about”™ April), cert. denied, 528 U S. 1176 (2000); Portela, 167

F.3d at 698 n.7 (noting that evidence of an act occurring in
early April could suffice to prove a crine alleged to have
occurred "on or about"™ March). Even assum ng, for argunment's
sake, that the April 22 transaction was not part of the charged
conspiracy,* the record here is replete with evidence that the
conspiracy was operative in early My. In our view, this
suffices to ground a charge that the conspiracy began "on or
about April 22."
B.

Al | eged Instructional Errors.

“The fact that the appellant did not participate in the
April 22 transaction does not nean that the charged conspiracy
was not then in existence, or that the appell ant cannot be held
crimnally responsible for its activities. See United States v.
Bai nes, 812 F.2d 41, 43 (1st Cir. 1987) ("[A] conspiracy is |ike
atrain. Wen a party knowi ngly steps aboard, he is part of the
crew, and assunmes conspirator's responsibility for the existing
frei ght —or conduct —regardl ess of whether he is aware of just
what it is conposed.").
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Al t hough the district court admtted evidence of the
April 22 transaction at trial, see supra note 3, it gave a
l[imting instruction concerning the jury's use of that evi dence.
The appellant alleges that this instruction permtted the jury
to find him guilty on the conspiracy count even if the
government proved no nore than that he was qguilty of
participating in the May 5 drug sal e.

The first obstacle in the appellant's path is that he
failed to object at trial to the limting instruction. \Wen a
def endant neglects to interpose a contenporaneous objection to
the trial court's jury instructions in conformty with Federal
Rul e of Cri m nal Procedure 30, subsequent claims  of

instructional error are, for the nost part, forfeit.®> See United

States v. Pani agua- Ranpbs, 251 F.3d 242, _ (1st Cir. 2001) [ No.

95-1568, slip op. at 5-6]. We say "for the npbst part" because

a narrow exception persists for plain error. 1d. at [slip

op. at 6]; Alicea, 205 F.3d at 484. 1In United States v. Duarte,

The rule provides in pertinent part:

No party may assign as error any portion of
t he charge or onission therefromunl ess that
party objects thereto before the jury
retires to consider its verdict, stating
distinctly the matter to which that party
obj ects and the ground of the objection.

Fed. R Crim P. 30.
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246 F.3d 56 (1st Cir. 2001), we catal ogued what is needed to
qualify for this exception:

Review for plain error entails four
show ngs: (1) that an error occurred (2)
whi ch was clear or obvious and which not
only (3) af fect ed t he def endant ' s
substantial rights, but also (4) seriously
inpaired the fairness, integrity, or public
reputation of judicial proceedings. Johnson
v. United States, 520 U S. 461, 466-67
(1997); United States v. O ano, 507 U S
725, 732 (1993); United States v. Brown, 235
F.3d 2, 4 (1st Cir. 2000).

ld. at 60. We apply that standard here, m ndful that the plain-
error exception is cold confort to nost defendants pursuing

claims of instructional error. See United States v. Weston, 960

F.2d 212, 216 (1st Cir. 1992) ("While reversal of a conviction
predi cated on unpreserved instructional error is theoretically
possible, [it is] the rare case in which an i nproper instruction
will justify reversal of a crimnal conviction when no objection
has been made in the trial court.") (citation and interna
guotation marks om tted).

The appellant asserts that the district court's
[imting instruction inproperly permtted the jury to find him
guilty on the conspiracy count w thout proof of anything nore
t han that he hel ped to distribute drugs on May 5. We think that
this requires far too grudging a reading of the district court's

wor ds.
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In its limting instruction, the court expl ained that
the appellant had been "charged with participation in a drug
of fense on one occasion only and that is May 5, 1999." The
court then acknow edged that "one witness had testified that
[the appellant] was involved in the April 22 transaction,” but
cautioned that such testinony had been admtted "for one very
l[imted purpose, and that is the issue of identification,
whet her the identification of M. Gonmez is reliable.” Near the
end of this instruction, the court remarked that "in deciding
whet her M. Gonmez was involved in the May 5 incident, which is
the only crime that he's charged with, you should concentrate on
the evidence related to that particular transaction.” It is the
m ddl e part of this |last sentence that draws the appellant's
fire.

The appel | ant contends that this "only crine" reference
effectively nerged the distribution and conspiracy counts, and
suggested to the jury that if he was gqguilty of the May 5
offense, then a fortiori, he was guilty of +the charged
conspiracy. The principal difficulty with this argunment (beyond
the fact that the appellant failed to object to the |anguage
that he now vilifies, and thus deprived the court of any
opportunity to clarify a perceived anmbiguity) is that a single

sentence from a court's charge my not be evaluated in
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isolation. See Cupp v. Naughten, 414 U S. 141, 146-47 (1973)

(noting the "well established proposition that a single
instruction to a jury nust not be judged in artificial
i solation, but nust be viewed in the context of the overall

charge"); accord United States v. Alvarado, 982 F. 2d 659, 663-64

(st Cir. 1992); United States v. Cintolo, 818 F.2d 980, 1003

(1st Cir. 1987). Here, we nust pay particular heed to the fact
that the court was talking, at the tinme, about the jury's
inability to use evidence of the April 22 transaction as
substantive evidence of the appellant’'s participation in the My
5 transaction. Seen in that setting, the court's comment —
di stinguishing May 5 from April 22 —seens appropriate.

| f nore were needed —and we doubt that it is —I ooking
to the charge as a whole reveals the shallowness of the
appel l ant's assignnment of error. In his concluding charge to
the jury, Judge Ponsor stated:

You nust consider these counts separately

and return a verdict of guilty or not guilty

with respect to each count. Whet her vyou

find the defendant guilty or not guilty as

to one count should not necessarily affect

your verdict as to the other counts charged.

M. Gonmez has three counts pendi ng agai nst

him Each count charges the defendant with

a separate crinme. . . . You nust consider

each count separately and return a separate

verdict of guilty or not guilty for each.

As | have noted, whether you find the

def endant guilty or not guilty as to one
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of fense should not necessarily affect your
verdict as to the other offense charged.

Further enphasizing that the three counts were separate and
distinct, the judge twice instructed the jury that "if you do
not find that the governnment has net its burden of proof on one
or nore of these three charges, you nust find the defendant not
guilty on that charge or charges.™

That ends the matter. While the single sentence on
whi ch the appellant concentrates mght, if standing by itself,
| eave something to be desired, the specific context 1is
i nhospitable to such a criticism and the charge as a whole
falls well within the bounds of propriety. There was no plain
error.

The appel l ant has a second string to his "instructional
error” bow. He assails a sentence in the instructions in which
the court stated that "the governnent is not required to prove
every detail of the charges, so long as the evidence is
sufficient to satisfy the requirenents set out in these
instructions.” This statenent, the appellant naintains,
i nproperly allowed the jury to convict wthout finding him
guilty beyond a reasonabl e doubt of each el ement of the charged
conspiracy. Once again, the appellant — who nmade no
cont enpor aneous objection to this statenent bel ow —focuses the
l ens of inquiry too narrowy.
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In his introductory remarks to the jury, Judge Ponsor
specifically noted that the "charges are not evidence of any
kind against the defendant, nor do they suggest any
responsibility on the defendant's part for the offenses
specified against him™" He then gave detailed instructions
regardi ng the governnment's burden of proof and the el enments of
each offense. In his concluding charge, he told the jury that

it should "not single out one instruction alone as stating the

law, but consider the instructions as a whole." He then
di scussed each offense and its el enments. His recital of the
conspiracy charge was neticul ous. It included the follow ng
passage:

In order for the governnent to sustain its
burden of proof wth respect to the
conspi racy charge agai nst the defendant, the
governnment nust prove the following two
el ements beyond a reasonabl e doubt: First,
that the specific conspiracy, here to
possess wth the intent to distribute
cocaine and to distribute cocaine base,
actual ly existed; second, that the defendant
wllfully becanme a menber of t hat
conspi racy.

After adding a detailed explication of each of these el enents,
the court concl uded:

Once again, | repeat, in order to establish
that M. Gonmez is guilty of this charge of
conspi racy, you nust be convinced beyond a
reasonabl e doubt that, first, an agreenent
exi sted between two or nore persons to
possess with intent to distribute
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cocai ne and cocai ne base; and second, the
defendant willfully joined that conspiracy.

We have no doubt but that these instructions, read
coll ectively, adequately informed the jury of its obligation to
find each element of the conspiracy — and of the other two
charged crinmes, for that matter — beyond a reasonabl e doubt
before returning a guilty verdict.® The painstaking care
exhi bited by the district court in crafting these instructions
refutes the appellant's claimthat one sentence in a charge that
covered thirty pages of transcript constituted error, plain or
ot herw se.”

C._

Al | eged Sentencing Error.

6lt is not clear whether the appellant makes this "el ements
of the offense” argunment only as to the conspiracy count, or as
to all three of the charged crines. The distinction is
i mmaterial, however, as the district court's instructions were
adequat e across the board.

The appellant nentions in his brief that the district court
failed to follow the pattern jury instructions pronul gated for
use in this circuit. See Pattern Crim nal Jury Instructions for
the District Courts of the First Circuit (Dec. 17, 1997). By
their terms, those instructions are precatory, not nandatory.
See id. preface. A district court possesses w de discretionto
instruct in |anguage that it deems nost likely to ensure
effective communication with jurors, see, e.qg., United States v.
Houl i han, 92 F.3d 1271, 1299 n.31 (1st Cir. 1999), and the
conpilation of pattern instructions does not in any way curtail
this w de discretion.
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Finally, we turnto the appellant's clai mof sentencing
error. Under this rubric, he argues that his 133-nonth sentence
transgresses the spirit, if not the letter, of the Suprene
Court's ruling in Apprendi. He is wong.

| n Apprendi, the Court held that "[o]ther than the fact
of a prior conviction, any fact that increases the penalty for
a crime beyond the prescribed statutory maxi mum nust be
submtted to a jury, and proved beyond a reasonabl e doubt."” 530
U.S. at 490. Here, however, the sentence actually inposed does
not exceed the prescribed statutory maxi num — which we have

called the "default statutory maxinmm" United States v.

Robi nson, 241 F.3d 115, 118 (1st Cir. 2000). That is because
the appellant's 133-nmonth sentence falls below the statutory
maxi mumof twenty years' inprisonnent for unspecified quantities
of cocai ne base, see 21 U S.C. 8§ 841(b)(1)(C), and below the
statutory maxi num of forty years' inprisonment for unspecified
guantities of cocaine base sold within 1,000 feet of a public
school, see 21 U S.C. 8§ 860. Thus, no Apprendi error inheres.

To be sure, the appellant conplains that the | ower
court increased his guideline sentencing range by reference to
its own findings on drug quantity, and insists that Apprendi
shoul d be applied to nullify any such increase. This argunment

is by now old hat. We heretofore have concluded, and today
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reaffirm that Apprendi does not apply to findings by the
sentencing judge, under a preponder ance- of -t he- evi dence
standard, that elevate a defendant's guideline sentencing range
(and, thus, his ultimate sentence), so long as the inposed

sentence does not outstrip the default statutory nmaxi num  See

United States v. Caba, 241 F.3d 98, 101 (1st Cir. 2001)
("Apprendi sinply does not apply to guideline findings.").
Consequently, the appellant's 133-nonth sentence is free from

Apprendi error.
111

Concl usi on

We need go no further. For aught that appears, the
appellant was fairly tried, lawfully convicted by a properly

instructed jury, and justly sentenced.

Affirned.
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